TOBACCO INDUSTRY DOCUMENTS IN THE MINNESOTA DEPOSITORY:  

IMPLICATIONS FOR GLOBAL TOBACCO CONTROL
Briefing Paper No. 10 (December 1998) by Norbert Hirschhorn, MD

“In their own words: The tobacco industry’s new lines of defense.”

The tobacco industry, facing so much litigation in so many parts of the world, has had to resort to increasingly tendentious, however  sophisticated, lines of defense on the crucial issues of smoking and health, addiction, environmental tobacco smoke, advertising, and the like. Presented here in their entirety are two “position papers” written and edited by Philip Morris lawyers from which legal defenses are being built, and representations made to the public, the media, and to legislative bodies around the world.
  A close examination of their arguments leads one to believe that the industry will eventually, and not long from now, run out of obfuscation, particularly as more and more evidence from good research comes along.  


The first document was written in 1993 by a Paul Maglione, and heavily edited in hand-written notes by company lawyer Anthony Andrade. It is titled, “Smoker Issues. An Analytical Framework.” 
  Below is the text with the edits in italics; where an original phrase was struck, it is not presented.  An occasional footnote by this briefing paper’s author will indicate a willful misstatement of facts.

***************************************************************************

The Primary Issue

For over 400 years, single-minded people have tried to convince other people to stop smoking tobacco. By and large these pressures were based on the perception of smoking as an unhealthy custom, and therefore an activity which -- like drinking, drug abuse or non-standard sexual practices -- was bad for both the individual and, morally, for the community.


By the late 1950's-early 1960's, the aforementioned perceptions were strengthened by medical opinion to the effect that the smoking of tobacco was correlated statistically to a certain number of human diseases. Reports pointed to successively stronger correlations over the years despite a number of inexplicable anomalies and unanswered scientific questions such as: Why do Japanese men have low rates of lung cancer when they are among the heaviest smokers?
 Why have researchers been unable (or “failed”) to reproduce these disease in laboratory animals via smoke inhalation experiments despite frequent attempts with many different species and strains? Why, despite the strong statistical correlations, do the great majority of smokers never  develop lung cancer? [Paul, this is a suggestion] How can conclusions regarding causation be drawn when scientists still do not understand the underlying mechanisms by which cancer and heart disease develop?


Nevertheless, the alleged evidence of a definitive link between smoking and ill health was perceived to be so strong as to influence large numbers of smokers to quit, and to create universal awareness of the reported risks of smoking. This trend started in the 1970's in the US and accelerated over time so that by the end of the 1980's and the beginning of the 1990's, smoking incidence in the US was declining by two or more percentage points annually. Overall smoking incidence in the US adult population had dropped from an all-time high of XX% in 196X to XX% in 1992.
  [Paul, after further reflection I am not sure we can say that the primary issue science, especially epidemiology, is not “good science” or that it strayed from formal standards. It is more a case of relaxing what should be rigorous standards of proof of causation that a better science demands.]


By the early-to-mid 1980's, however, it became evident to anti-smoking campaigners that the momentum of their movement was slowing. In fact, the percentage of adult smokers in the United States actually grew marginally in 1992. Clearly, beyond the first waves of smokers to give up smoking, there was a significant group of dedicated (committed) smokers representing approximately one-third of the adult population who accepted the alleged risks to their personal well-being and who continued to smoke despite an ever-growing list of illnesses associated with the product, increasingly dramatic on-pack warnings, and massive health-education campaigns.

[suggestion] Anti-smokers sought to impose “health paternalism” on smokers because they would not accept that millions of people would freely choose to enjoy smoking in the face of known risks. These anti-smokers sought new approaches to engineering their goal of a smoke free society. A new form of pressure was thus needed to rejuvenate the stagnating anti-tobacco campaign.

The Secondary Issue

[Paul, maybe a transition paragraph stating that the antis were frustrated that smokers did not quit in large enough numbers. So the antis had to find an issue or social vehicle to pressure smokers to quit and this gave rise to ETS and the theme of social unacceptability; if smokers would not quit to protect their own health then non-smokers needed to be convinced their health was in danger & they would socially pressure smokers to quit.]

This new form of pressure was found in the form of so-called “passive smoking,” i.e. the notion that the smoking of tobacco harms not only the smokers themselves but also those around them. The effectiveness of this notion is that it creates societal pressure on the smoker based on the self-interest of non-smokers. In other words, it transforms the non-smoker into an anti-smoker. Considering that non-smokers outnumber smokers 3 or 4 to one, this is a most powerful element in the anti-smoking campaign.


The passive smoking argument, called “environmental tobacco smoke” by the tobacco industry, became the main thrust of the anti-smoking movement from the early 1980's to the early 1990's. Non-smoking became the norm in public places, with some exceptions; and smoking gradually became assimilated with inconsiderate, “dirty” and irresponsible behavior. To the smoker’s own sense of guilt about damaging his health was added the guilt of harming his neighbors.


The notion that “passive smoking” was linked to several human diseases gradually gained credibility in the public health community and became a battle cry of the various health-related organizations at world, regional and national level[s] (WHO, UICC, Surgeon General, Center for Disease Control, etc.). Smoking was positioned not only as a form of sel-abuse, but also as a behavior to be distanced from all forms of mainstream social gathering.


The medical/scientific basis for the Secondary Issue was given compelling credibility by the scientific, media and policy making communities despite the lack of convincing scientific evidence to support the claims being made. Notably: 
· The majority of epidemiological studies failed to find a statistically significant association between ETS and human diseases.
  

· The few studies which did find an association were seriously flawed with selection errors, confounding errors; and other examples of poor research methodology. 

· In several instances, most notably in the classification of ETS by the US Environmental Protection Agency as a “Class A carcinogen” studies which did not fit the anti’s hypothesis were omitted from research reviews; relative risk ratios formerly called “weak” were inappropriately re-interpreted as “conclusive,” and standard confidence levels were lowered specifically to accomodate [sic] work which would fit the ETS/carcinogen hypothesis.


The range of scientific, legislative, media and social pressure which revolved around the creation of this Secondary smoker issue contributed to the success in lowering smoking incidence in the United States from about XX% in 1985 to about XX% in 1992.  This occurred at the cost of the scientific medical and legislative establishment having accepted the distortion of science to advance an activist cause.  

But here, once again, the anti-smoking campaign had reached a plateau: once all public places had been segregated into smoking and non-smoking areas; and once the campaign had been even more successful in eliminating smoking entirely from airlines, most workplaces, many eating and entertaining establishments, and even outdoor stadia and university campuses, there seemed to be no battlefield left. And the fact remained that a significant segment of the population chose to continue to smoke, although now reduced from one third to one quarter of the population. The stage was set for a new phase in the anti-smoking campaign.

The Tertiary Issues

The secondary issue, and its success as an activist platform, hinged on the condemnation as [sic]  smoking as a harmful (and therefore hostile) form of social behavior, i.e. behavior in social settings.


From an activist standpoint, however, this argument had a fundamental weakness: it allowed smokers an almost full range of action in the private domain (i.e. in their own homes and in the homes of fellow smokers); and in doing so it conceded the “personal choice” argument which had always been the fundamental ideological refuge of the harried smoker.


The activists’ solution to this stand off was to devise a number of ways in which the smoker could be harassed in the private domain. The justification of these initiatives was almost always linked to the concept of the “social costs” that smokers imposed on the economy or on society in general. Forms of legislated or in any case legal harassment include:

· Making smokers “pay” for their sins via very heavy excise taxes -- despite the fact that these taxes were seldom if ever earmarked to finance cancer research or hospital costs of diseases associated with smoking.

· Public information campaigns which portrayed smokers as under-educated, blue-collar, and inconsiderate (public information campaigns have also played on smokers as being sexually unattractive and have tried to position black smokers and women as naive dupes of the tobacco industry).

· The positioning of smokers as “addicts” of a “drug,” which, according to the U.S. Surgeon General and other health authorities, is “as addictive as cocaine and heroin.”

· The positioning of smoking in the home as a form of child abuse (due to the alleged effects of environmental tobacco smoke), and the subsequent introduction of a couple’s smoking status as a factor in adoption and child custody decisions.

· The negation of smokers’ rights to even apply for jobs with all levels of government, and with a growing number of private concerns as well (some governments and companies also have fired smokers, following the analysis of urine samples, for smoking at home).

· The introduction of a person’s smoking status as a factor for career advancement in many public and private sector jobs.

· The awarding of additional vacation days to non-smokers in state and private companies as a way of penalizing smokers for their “cost” to company and government health insurance plans.

· The decision by some surgeons to deny treatment to smokers (according to these doctors, the application of the Hippocratic oath does not apply to people with so-called self-destructive behaviors).

· The removal of cigarettes from all television talk shows and the elimination of smoking scenes from all television scripts except for when cigarette smoking can be used to pain an even darker picture of a telefilm villain (there have even been serious proposals to censor smoking scenes from old movies shown on television).


The anti-smoking movement, in a parallel fashion, has been able to marginalize the economic impact of the tobacco-related industries via:

· The international drive to ban cigarette advertising, sponsorship and promotions at all levels, no matter what the impact on media, sports or cultural associations which derive financing from this type of marketing expenditure.

· The unprecedented decision by the World Bank in Washington D.C. to deny development financing to any projects, even those in the Third World, having a connection to tobacco harvesting or processing or the manufacture of tobacco products (despite the role of tobacco leaf as one of the key export and foreign exchange earners of the world’s poorest  countries).


It is still too early to tell whether the impact of these “tertiary” measures will result in a further acceleration in the reduction of smoking incidence from the current 25 percent of the adult population. The publicly state aim of the various health authorities is a “Smoke-free Society by the Year 2000.”


What is significant is that, after a first stage of activism in which rigorous scientific standards were “relaxed” somewhat to accomodate [sic] an ideology; after a second stage in which science was distorted to fit predetermined conclusions and to justify across-the-board legislative action to constrain the rights of a minority; this third stage is characterized by a willingness to curtail or ignore a whole series of rights or concepts which form the very basis of Western democratic society.


The tertiary anti-smoking measures outlined above are in direct conflict with such treasured notions as equal opportunity for all, particularly in the workplace; freedom from discrimination and publicly-financed ridicule based on a lifestyle choice; the notion of freedom of choice (the “addiction” charge); the sanctity of the private household and legal lifestyle behavior in that household; the concept of a responsible, caring personality as the prime factor in child adoption or custody issues; freedom of commercial speech for a legal product; the notion that public financing should be non-regressive; the right of developing countries to export earnings in exchange for legal economic activity; the abrogation by some doctors of the most fundamental oath they will ever take; and outright censorship of smoking in the media, particularly television.

Conclusion: the drive to eliminate smoking may indeed one day succeed. But at what price, what real price, for democracy and society? What will be the legal precedents established? And most importantly, who will be next? Smokers are merely the latest in a long line of persecuted minorities. They are among the first to have been harassed in such a systemic [sic] and methodical way based on a lifestyle rather than on race, religion or gender. But they will almost certainly not be the last. Not if  “health”, as defined by the politically correct agenda of the day and the politically influential authorities of the moment, becomes the gateway through which all persecutions may pass, and all perversions of democratic, civilized principles be justified.

****************************************************************************


The second document was written by Anthony Andrade, in a telex memo to Philip Morris executives C. Gagliardi and Stephen Parrish on 30 January 1992. 
  The title given the document by the industry lawyers is typically generic and unhelpful in indicating the subject matter: “Telex Memorandum From Counsel to Employees and Counsel Discussing Advisability of Proposed Handouts At Science And Technology Conference in Neuchatel Regarding Ets.”

****************************************************************************


Cigarette smoking and lung cancer have often, and for a long time, been described as cause and effect. Advocates of this view have used as their major source of support the statistical calculations from epidemiological or population studies of smokers and nonsmokers. To a much lesser extent, they rely on laboratory research on animals, the chemical analyses of and tests on tobacco smoke and its condensate, and other human evidence from autopsy studies and clinical impressions. A brief overview of the nature of epidemiological evidence because of its paramount role in the issue of causation, serves to place it in proper scientific perspective. A discussion of the industry’s position on the question of whether cigarette smoking causes lung cancer also follows.


Epidemiologists study the patterns of disease occurrence or deaths in selected groups of people and then calculate disease or death rates by reported causes using mainly hospital records and death certificates. 
  With this information they attempt to identify conditions, behaviors, or other factors in the lives of the subjects which may be related to these disease outcomes. Basically, epidemiologists focus on detecting statistical associations between factors and disease, and measuring the strength of these associations. To say that a statistical association exists between a factor and a disease means that the disease and the factor occur frequently together, or change together. The report of a statistical association between a factor and a disease does not mean that a cause and effect relationship has been established.


In fact, statistics can never establish causation -- a well-recognized and accepted scientific principle. However, statistical associations have value in that they suggest avenues for further research and they raise questions about disease causation which can be answered only on the biological or mechanistic level.


Epidemiologists and other scientists use the term “risk factor” for a condition, behavior or other variable which has been statistically associated with a specific disease; a risk factor may or may not be causally related to the disease. In addition to this meaning, the term risk factor is often used by scientists to refer to a factor which is being investigated as a possible cause of the disease.


Cigarette smoking, along with other conditions or behaviors, such as dietary insufficiencies, family history of lung cancer, age, occupation, place of residence and genetic make-up, has been statistically associated with some kinds of human lung cancer. It is worth noting that lung cancer is not one disease but refers to the many types of cancer of the lung which differ in, among other things, their microscopic appearances, growth rates, treatment responses, and likelihood of survival or cures. Hence, cigarette smoking is a risk factor for some types of human lung cancer but is not necessarily a cause.


To describe smoking as a risk factor is supported by the current state of scientific knowledge. This description acknowledges that there is some evidence from epidemiology and other disciplines which is consistent with a causal role for smoking in the production of some types of human lung cancer, but it also recognizes the limitations of, the inconsistencies in, and the gaps in this evidence. Consequently, the available scientific evidences [sic] does not rise to the level of establishing scientifically a causal relationship. Three facts supporting this view follow. First, despite years of effort and considerable expense, no human-type lung cancer has been produced in animals as a result of inhalation of whole, fresh tobacco smoke. Second, no constituent of tobacco smoke as found in the smoke has been shown to cause lung cancer. Third, no biological mechanism by which tobacco smoke might cause lung cancer has been elucidated by science. There are important unresolved questions remaining before a causal relationship can be scientifically proven or rejected.


Whether cigarette smoking causes lung cancer or not is clearly a question that can only be resolved by further research. A fair statement of the current state of scientific knowledge is that cigarette smoking is a risk factor for some kinds of human lung cancer.



 Two variables are statistically associated when they occur frequently together, or change together. Scientists use the term “risk factor” for a condition, behavior or other variable which has been statistically associated with a specific disease; a risk factor may or may not be causally related to the disease. A fair statement of the current state of scientific knowledge is that cigarette smoking is a risk factor for some kinds of human lung cancer.

****************************************************************************


In reading these documents, it is necessary to understand that they are not written in the course of scientific or intellectual debate, but are directed toward a legal defense against tort procedures in courts of law, as well as material for the public relations efforts of the industry to create its case before the public, media and legislative bodies.  Therefore, even the apparent admission that smoking is a “risk factor for some kinds of human lung cancer” is no major concession to truth but a way of establishing a smoker’s free choice in the face of a risk, which in any case, may only be associated with disease but not directly causal.

�	The papers were retrieved from <www.smokescreen.org/tdoc>, an indexed scan of many of the 39,000 attorney-client “privileged” documents dumped onto a US Congress website. The numbers given in the footnotes represent the page-by-page serial Bates numbers.


�	PM 2028359843-855, 26 May 1993


�	 "Lung cancer became the leading cause of cancer deaths among Japanese men in 1993.”  In 1950 the rate was about 4/100,000; in 1990 nearly 50/100,000, and still rising (also among women). Smoking rates (cigarettes per adult per year) 1970-1990 were comparable to USA figures. Data from “Tobacco or health: A global status report.” Geneva:WHO, 1997, pp.451-2.


�	Here Maglione attacks the scientific, medical and legislative establishment for having strayed from standards of “good science.”


�	This is incorrect.


�	Let us call this the hijacking of  Pastor Niemoller’s famous concentration camp soliloquy.  In this context of this industry document, it is breathtaking in arrogance and hypocrisy.


�	PM 2026222834-38


�	 It is difficult to believe that such a simplistic notion is due to lack of knowledge on the part of the writer.


�	 "A statistically significant trend [increase in the death rate] was observed with respect to the number of cigarettes smoked in the age-standardized incidence of all four major histological types [of lung cancer], i.e. squamous-cell carcinoma, small-cell carcinoma, adenocarcinoma and undifferentiated carcinoma (Doll & Peto, 1978).”  IARC Monographs on the Evaluation of the Carcinogenic Risks of Chemicals to Humans. Tobacco Smoking. Volume 38, 1985.


�	The following paragraph seems out of sequence but is transcribed as it appeared in the  original document as screened on the website.





